IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

WESTWOOD LUMBER COMPANY, INC.
CASCADE HARDWOODS, INC.,
MORTON ALDER MILL, and

ALEXANDER LUMBER MILL, INC., CV 03-551-PA

v.

CORRECTED OPINION AND ORDER
REGARDING ISSUE PRECLUSION

)

)

)

)

)
Plaintiffs, )
)

;
WEYERHAEUSER COMPANY, )
)

)

Defendant.

PANNER, J.
Plaintiffs move for partial summary judgment on the basis
of issue preclusion, citing the jury's verdict and the final

judgment in Confedérated Tribes of Siletz Indians, et al. v.

Weyerhaeuser, Civil No. 00-1693-PA (D. Oregon 1993).
‘Legal Standard

Collateral estoppel is intended to save judicial and

adversarial resources. Parklane Hosiery Co. v. Shore, 4B9 U.S.

322, 326 (1979). The doctrine has been applied offensively in

antitrust cases to preclude relitigation of issues conclrsively
determined in prior litigation. See Selectron, Inc. v.
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American Tel. & Tel. Co., 587 F. Supp. 856, 860 (D. Or.|1984)

(citing examples) .

Application of the doctrine is not a matter of right. The

trial judge has broad discretion. Id. (citing Parklane |
Hosiery, 439 U.S. at 331). Five prerequisites are: (1) .the

party being estopped must have been a party to the priof action

or in privity; (2) the issues for which estoppel is sought must
be identical to issues actually litigated and finally
determined in the prior action; (3) the issues must have been
necessary to the prior judgmeﬁt; (4) the party being esﬁopped
must have had a full and fair opportunity to litigate tﬁose |
issues in the prior action; and (5) application of the doctrine
must not otherwise be unfair. Id.

If a party has litigated an issue and lost, it ordinarily
is precluded from re-litigating the same issue, even though the
losing party claims to have a new argument or theory it hopes
will lead to a different result. See RESTATEMENT (SECOND) OF
JUDGMENTS § 27 ("[I]f the party against whom preclusion is
sought did in fact litigate an issue . . . and suffered an
adverse detgrmination, . . . new arguments may not be presented
to obtain a different determination on that issue").‘“We&e the
rule otherwise, few issues would ever be precluded. Gooh .
attorneys can always devise new theories and arguments.

Digcussion

The Siletz judgment is final, notwithstanding the pending
appeal. Defendant was a party, and was represgnted by very
capable counsel. The issues were fully litigated during;a two-

week jury trial. Defendant had ample incentive to litigéte
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i
that action, which resulted in a $78 million judgment. 4
Defendant disagrees with the result, but that does not
undermine the legitimacy of the verdict. A ‘

The original Complaint in Westwood cited the Silet%
verdict and demanded damages. During the initial telep'one
conference in this case, I expressed doubt ebout that approach,
and later required Plaintiffs to replead. I also questioned
whether issue preclusion would be appropriate. However, no
motion was pending, the question had not yet been briefed, and
I invited Plaintiffs to brief that issue if they wished.
Therefore, Plaintiffs' motion is properly before the court.?

I reject Defendant's contention that preclusion is unfair
because Plaintiffs ceuld have joined the Siletz action, but
elected to await the outcome. This was not a "heads I win,
tails I go again" scenario. Had Defendant prevailed in Siletz,
the present action almost certainly would not have been filed.

Plaintiffs had good reason not to join in Siletz. Adding
more mills would have complicated that trial. Defendant also
objected to adding new issues. Most discovery was designated
highly confidential and did not become public until it emerged

in open court or after I granted a post-trial motion to unseal

! Defendant also contends the motion is procedurally improper
because, under FRCP 56 (a), a summary judgment motion mav not. be
filed uutil 20 days arter the "action® has commenced. Defendlant

. contends the "action" was dismissed when Defendant's Rule 12!
motion was granted, and "not recommenced until plaintiffs sefved
their Third Amended Complaint." Defendant confuses a "complaint"
with an "action. &an order dismissing a complaint with leave!to
replead ordinarily does not terminate the action. See California
v. Harvier, 700 F.2d 1217, 1219 {(sth Ccir. 1983) ("Although the
specific complaint was dismissed, the plaintiff's underlying!|cause
of action remains before the lower court"); Montes v. Unite
States, 37 F.3d 1347, 1350 (9th Cir. 1994) (dismissal of
"complaint" distinguished from dismissal of "action").
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the record.

Defendant's "wait and see" argument is really a critique
of the doctrine of offensive non-mutual collateral estoﬁpel.
However, the Supreme Court approved that doctrine in 19?9, and
Coﬁgress has not seen fit to abrogate that decision.

Relevant Market

The Siletz jury unanimously found that there is a relevant
market in the Pacific Northwest for alder sawlogs. That
.finding was made in a special interrogatory and was necessary
to the decision reached. The finding applied to ail claims,
not just those by Plaintiff Ross-Simmons. There wasn't much of
a factual dispute concerning that issue, despite Defendant'é
attempt to create one.

Once the legal premise is decided--that an input such as
sawlogs can be a relevant market for purposes of the antitrust
laws--there is little room for doubt regarding the proper
result on this question. The Siletz jury heard overwhelming
evidence that it is not feasible to transport alder saw logs
for long distances, or to store them for long without staining
which diminishes:their‘value. No other hardwood logs are
available in-commercial.quéntities in this region. Perﬁaps the
Plaintiffs' alder mills could be converted, at consideréble
expense, into softwood mills or whole wheat flour mills, but
they would then be part of an entirely different market. There
also was little dispute that alder is generally a "come-along"
species, that alder logs usually are harvested only when the
softwood stands are logged, and that alder trees take d%cades

to mature.
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Defendant argues that the term "Pacific Northwest"|in the
Siletz verdict is ambiguous. The jury heard ample testnmony
about what that term meant. Weyerhaeuser never questioned the
adequacy of ﬁhe definition at trial, and did not request a
different instruction or different wording on the special jury

interrogatory. It is too late to argue for that now. In any

event, on thesé facts, Plaintiffs need not prove the prdcise
geographical boundaries of the relevant market étreet by
street, or ;rgé by tree. Aﬁ the Siletz trial, there was no
serious dispute about where alder trees grow in commercial
quantities, the constraints upon transporting and storing alder
‘'sawlogs, who buys tﬁose logs, why, and from where, and the lack
of any reasonable substitutes. There also was evidence that
Weyerhaeuser had identified the alder timber stands in the
Pacific Northwest, and estimated the alder saw log vélume
likely to be generated and when.

Defendant argues that the market has changed,‘now that
some logs are being imported from British Columbia. That

argument really goes to whether Defendant still has monopoly

power in the alder log market, rather than the existence of
such a market. The Siletz jury heafd extensive testimony from
William Blaney and other witﬁésses concerning the British
Columbia alder supply, provincial timber licenses, Ce=ast
Mountain's ability to block or allow log exports,
Weyerhaeuser's acquisition of MacMillan Bloedel in 1999 and
Coast Mountain in 2000, how that affected the log market| and

whether enough alder saw logs were available in British

Columbia to supply another large alder mill there. Thosg

w
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topics also were addressed in Plaintiffs' closing argumént.
Clearly the Siletz jury was aware of it. T

Defendant next argues that markets ére "dynamic™ aﬁd ever-
changing, hence preclusion is improper. However, court§ often
apply issue preclusion in antitrust cases. If Defendan%'s
"dynamic market" argument is taken literally, the jury fould
have to make a separate finding as to the relevant market for
each year, or pefhaps each month or even week. Something less
than absolute mathematical precision is inevitable when
applying economic principles in a jury setting instead of a
laboratory,

At trial, Defendant will be precluded from contesting the
existence of a relevant product market for alder sawlogs, which
is confined geographically to the Pacific Northwest, during the
years 1996 through 2001. Plaintiffs concede that events after
2001 are beyond the scope of the Siletz verdict, and they will
have to prove the relevant market for 2002.

Monopoly Power Through 2001

At trial, Defendant also will be precluded from denying it
had monopoly power in the alder sawlog market from 1996 through
2001. This issue was actually litigated in Siletz, it w;s an
essential element of Ross-Simmons' successful claim;1and5was
necessarily resg;ved against Weyerhaeuser; Whether Defendant
had monopoly power does not vary between plaintiffs. Either
' Defendant had monopoly power in that market or it did not.
Weyerhaeuser vigorously litigated that issue, and lost.

There was ample evidence to support that verdict.

Weyerhaeuser had at least a 65% market share. It expanded its

6 - CORRECTED OPINION AND ORDER REGARDING ISSUE PRECLUSION
Exhibit A

Page 6



share rapidly while numerous competitors closed their diors or
were acquired by Weyerhaeuser. There was evidence that |the
remaining competitors were comparatively small, weak, and
fragmented, offering no substantial challenge to Weyerh%euser's
market domination. The jury heard evidence of significant
barriers to entry, and that Weyerhaeuser had repeatedly;
demonstrated its ability to control log prices.

The verdict against the STEDCO Joint Venture does not
undercut the jury's finding that Weyerhaeuser had a monépoly.
The two verdicts are easily harmonized, a fact Defendant
tacitly recognized when it elected not to challenge the jury's
verdict as internally inconsistent. The existence of ag
relevant market, monopoly, and its willful acquisition through
improper means, were issues common to both Siletz Plaintiffs.
However, each Plaintiff also had to show it personally
sustained injuries as a result of Defendant's anti-competitive
conduct. The jury necessarily found that the Joint Venture had
not carried that burden. There was evidence it was
inefficiently run. Unlike Ross-Simmons, the Joint Venture was
in business for only a short time, which makes it harder to
prove the mill would have succeeded but for Weyerhaeuser's
conduct, or to prove any quantum of damages. There also was
evidence the Joint Venture had an easier time obtaininag logs
than did Ross-Simmons, was not subject to some of the anti-

competitive tactics employed by Weyerhaeuser at its Longview

mill, and--unlike Ross-Simmons--was not specifically targeted
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by Weyerhaeuser.? . ' i

VWeyerhaeuser contends that estoppel is inappropriate
because monopoly requires proof of barriers to entry. "[SJuch
an argument would deny the very existence of certain of ithe
plaintiffs here, who . . . admit in the Complaint thatéthey,
in fact, did enter the market during the supposed period of
anticompetitive behavior." Defendant's Brief at 4 (emphasis in
original). 1In reality, only one of the four Plaintiffs
recently entered the market (in 1998), and the Siletz jury
heard testimony that David Weyerhaeuser responded by |
threatening reprisals. In any evént, Defendant made this same
argument in Siletz. Weyerhaeuser cannot defeat issue
preclusion by reprising that argument here. The question is
not whether there is a material issue of fact, or if a
reasonable jury could possibly find in favor of Defendanit, but
whether this issue was litigated and decided adversely to.
Defendant in the prior action. It was.

Defendant next argues that the time peribds in the two
cases are not identical. Sileﬁz covered 1996 through 2001,

Westwood covers 1999 through 2002.°2

Defendant first argues that omission of the three years
from 1996 through 1998, because of the statute of limitations,

changes everything. I disagree. The cases cited by Defendant

? Weyerhaeuser's citation to footnote 14 of Parklane Hosiexry is
perplexing. The facts here are vastly different than in Professor
Curries' "familiar example."

> Plaintiffs may also be asserting "fraudulent concealment"ias a
basis for extending the statute of limitations. It is not !
necessary to decide that question today.

8 - CORRECTED OPINION AND ORDER REGARDING ISSUE PRECLUSION Exhibit A
X 1

Page 8



are easily distinguishable. In Intermational Shoe Machime

Corp. v. United Shoe Machinery Corp., 315 F.2d 499 (1lst Cir.

1963,, the first judgment concerned conduct between 1938 and
June 1951, while the second case concerned conduct betwﬁen

December 1952 and December 1956. The court held that tﬂe first

case had not decided the issues presented in the second icase.
Two entirely different time periods were involved, with an 18-
i

month gap inbetween them.* |

By contrast, there is considerable overlap between Ei;g;;
and Westwood. The greater period (from 1996 through 200&) in
Siletz necessarily encompasses the lesser period of 1999
. through 2001 in Westwood.

Weyerhaeuser argues that the Siletz jury was'influenced by
evidence regarding the years prior to 1999, which evidence
Weyerhaeuser contends will be inadmissible in the present
trial. That is incorrect. The Westwood Plaintiffs could offer
evidence of Defendant's earlier conduct bearing upon the period
at issue in this case, for instance, to show Defendant's intent
to monopolize, its possession of monopoly power and ability to

influence prices, the manner in which Defendant obtained and
maintained its monopoly, and the harm to competition. That
Plaintiffs may be unable to recover damages for injuries

inflicted prior to 1999° does not automatically render

* The other cases Defendant cited are not even close to beiAg on
point. ;

* Application of the statute of limitations in antitrust cades
can be complicated. See, generally, Areeda & Hovenkamp, A NJITRUST
Law, § 320 (2d ed. 2000). I will not attempt to decide here |which
specific acts the jury may consider for purposes of assessin
damages (if any). :
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defendant's pre-1999 conduct inadmissible, nor impair the
preclusive effect of the Siletz verdict on the question|of
whether Defendant possessed a monopoly in the alder sawlog
market through 2001.

Plaintiffs still must prove that Defendant continued to
possess monopoly power in 2002, as that question is beyond the
scope of the Siletz verdict.

There is no merit to Weyerhaeuser's contention that the
Siletz verdict is defective because the jury instructions
mentioned both "monopoly" and "monopsony" power, but the
verdict form did not specify which one Weyerhaeuser possgessed.
Monopsony is a form of monopoly.

The jury found that Weyerhaeuser intentionally monopolized
an essential raw material without which competing alder imills
could not survivé. This allegedly was accomplished by gaining
control over timberlands and sources for alder logs, tying up
the log supply through lbng—term exclusive contracts, buying
logs Weyerhaeuser didn't need, bidding up log prices in order
to deprive competitors of logs, and other means. In the short
run, harm was 1nf11cted prlmarlly upon competing consumars of
alder sawlogs who could not obtain alder sawlogs at reasonable
prices to operate their mills. In the long run, harm wculd be
inflicted upon sellers of alder logs, consumers of alder logs,
and consumers of products made from aldér.

On these unique facts, where Weyerhaeuser played mqltlple
roles in the market, and adversely impacted both sellers and
consumers, the bright line theoretical distinctions tha

Defendant demands must give way to the realities of the
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marketplace. Ultimately, the question was whether Defemdant
engaged in anti-competitive conduct, to acquire or perpetuate a
monopoly, that resulted in antitrust injury to the Plaintiffs'
business or property and harm to cémpetition. The Siletz jury
answered that question affirmétively.

Defendant is precluded from denying it had monopol} power
in the alder sawlog market through 2001. Defendant maylcontest
this issue as to 2002.

Willful Acquisition or Maintenance of Monopoly Power

Plaintiffs seek to preclude Defendant from contesting that
it willfully acquired or maintained its monopoly power through
anti-competitive conduct.S$

Defendant argues that the Siletz complaint included a long
list of alleged anti-competitive acts. The verdict form did
not require the jury to make special findings as to each act.
Accordingly, Defendant reasons, there is no way to know which
acts formed the basis for that verdict. Defendant gives two
reasons why this is important.

First, Defendant argues, the statute of limitations
precludes some of those acts from being admitted in evidence
here. That.is incorrect. Plaintiffs may be unéblé.tb #ecover
damages for certain acts priqr to 1999, if time-barred.'
However, the earlier conduct may still be offered to heip
establish that Defendant willfully acquired or maintained its

monopoly power through anti-competitive conduct.

¢ Although the expression "predatory or anti-competitive" ig
often used in the literature, I will save space here by shortening
that to "anti-competitive."
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Second, Defendant argues, it would be unfair to inétruct
the Westwood jury that Weyerhaeuser is guilty of all of [the
anti-competitive acts alleged in the Siletz complaint. !I have
no intention of giving such an instruction. The Siletz jury
never saw those pleadings, and did not know what acts w#re
originally alleged, only what was proven at trial. Noridid
that jury make special findings as to each act.

At trial; Defendant will be precluded from disputing that,
during the period prior to 2002, it acquired or maintained its
monopoly through anti-competitive conduct . However, the jury
will not be told that any specific anti-competitive act has
been proven as a matter of law (with the one exception
discussed later in this opinion).

Granting preclusion on this issue does not mean thét
Plaintiffs will automatically prevail at trial. They still
must prove that they personally sustained antitrust injury as a
result of Defendant's anti-competitive conduct, within the
applicable limitations period. Plaintiffs will have to present
evidence of specific anti-competitive behavior that resulted in
antitrust injury to them. The Siletz jury was not asked to
decide whether theVWestwood Plaintiffs sustained aﬁy legally
cognizable injury as a result of Defendant's cohduct, hence
that cannot be the subject of issue preclusion. In addition,
Plaintiffs will have to prove their claims for 2002 witHout the
benefit of issue preclusion. |

Defendant also argues that the Plainﬁiffs' theory in

Siletz was that mills could not obtain logs, whereas Plgintiffs

Cascade Hardwoods and Alexander Lumber Mill allegedly h%ve
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