IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

COAST MOUNTAIN HARDWOODS, INC.)

CV 03-552-PA
Plaintiff,

v.

WEYERHAEUSER COMPANY, OPINION AND ORDER

)

)

)

)

)

)

)
Defendant. )
PANNER, J.

Plaintiff Coast Mountain Hardwoods, Inc., brings this action
against Defendant Weyerhaeuser Company. Defendant has moved to
dismiss on various grounds. The motion is denied.

Digcussion

For purposes of this motion, I assume the truth of the
substantive factual allegations of the Second Amended Complaint, and
the affidavits proffered by Plaintiff regarding the merits, i.e.,
what Plaintiff contends it could prove at trial in support of its

claims. Though I am not obliged to assume the truth of any
controverted allegations relating solely to jurisdictional issues,
for the most part the parties do not dispute the jurisdictional facts

but rather the legal significance thereof.
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Issue One: Are the Antitrust Claims Barred by the Foreign Trade
Antitrust Improvements Act (FTAIA)?

The antitrust claims are not barred by the FTAIA, 15 U.S.C.
§ 6a. "The FTAIA was intended to exempt from the Sherman Act export
transactiohs that did not injufe the United States economy[.]1"
Hartford Fire Ins. Co. v. California, 509 U.S. 764, 796, fn. 23
(1993). No export transactions are involved here. Conversely, the
"Sherman Act applies to foreign conduct that was meant to produce and
did in fact produce some substantial effect in the United States."
Id., 509 U.S. at 796. A foreign corporation may be an antitrust

plaintiff. Pfizexr, Inc. v. Government of India, 434 U.S. 308, 313

(1978) .

Weyerhaeuser tries to portray this as an entirely Canadian
affair. However, Plaintiff contends Coast Mountain was just one more
casualty in Weyerhaeuser's drive to monobolize theAAmerican alder
industry. A jury has already determined that this campaign had, and
continues to have, significant economic consequences within the
United States. Weyerhaeuser allegedly acquired the assets of Coast
Mountain (through wholly-owned subsidiaries) to ensure Weyerhaeuser's
American competitors did not gain access to Canadian alder sawlogs,
undermining the alleged monopoly in the American alder sawlog market.
Weyerhaeuser's American mills also gained exclusive access to lower
cost Canadian alder sawlogs, while increasing the company's share of
the market for finished alder lumber in the United States. Accepting
Plaintiff's submissions at face value, a jury could infer that these
considerations were discussed by senior Weyerhaeuser managers and
were a principal reason for the acquisition.
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Antitrust laws are concerned first and foremost with the effect
upon competition, and only secondarily with harm to individual
competitors. Consequently, that Coast Mountain is a Canadian company
is not dispositive. The alleged harm to competition occurred mostly
in the United States. This harm was not only "foreseeable" but is
alleged to have been a major motivating factor for Weyerhaeuser's
actions.

Whether this states a viable antitrust claim is another
question. But, as alleged, the conduct had a direct, substantial and

foreseeable affect--indeed, a deliberate affect--upon domestic and

import commerce. That satisfies the FTAIA.!
Issue Two: Does International Comity Require This Court to Abstain?
Anyway?

Defendant contends this case concerns the internal affairs of
Canada, and the Canadian government, and really doesn't affect the
United States. I disagree. Plaintiff contends an American company
agreed to act as the Américan agent to market Coast's products in the
United Stétes, and then fleeced its principal. Plaintiff alleges
this fraud was orchestrated from the United States,  the false

documentation was prepared here, and the profits from that fraud

1

Although at least one court has taken the position that the
plaintiff's injuries must itself be domestic, most courts have rejected that
argument, and properly so. See, e.g., Empargran, S.A. v. F. Hoffman-LaRoche.
Ltd., 315 F.3d 338, 350 (D.C. Cir. 2003) ("We hold that, where the
anticompetitive conduct has the requisite effect on United States commerce,
[the] FTAIA permits suits by foreign plaintiffs who are injured solely by that
conduct's effect on foreign commerce.")

* While defendant, and some courts, depict international comity as a

question of "subject matter jurisdiction," it is more accurately characterized
as an abstention doctrine. The court has jurisdiction, but for reasons of
comity declines to exercise it.
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retained here. The United States has an interest in preventing such
fraud, which can discourage foreign companies from exporting goods to
the United States and participating in our economy. The United‘
States also has an interest in making the victim whole, when a fraud
is perpetrated by an American company on American soil, regardless of
the nationality of the victim.

Plaintiff has further alleged that4Weyerhaeuser sold Coast's
production at below-market prices in the United States to harm
Defendant's American competitors. Finally, Weyerhaeuser allegedly
targeted Coast for acquisition to cement its monopoly in the American
market, as part of an overall strategy of depriving competitors of
alder sawlogs, and eventually putting those American companies out of
business. Again, the United States has an interest in this matéer.

Weyerhaeuser contends this court cannot grant relief without
repudiating the decisions of the Canadian courts and the Canadian
government. I disagree.

Although the sale of Coast's assets was approved by a Canadian
bankruptcy court, the jury will not be reviewing that determination.
Plaintiff contends the value of Coast Mountain was greatly diminished
by a combination of the longstanding fraud by Weyerhaeuser and by
Weyerhaeuser's monopoly and anti-competitive tactics. This resulted
in a lower price being paid for the company's assets.

That does not call into question the actions of the Canadian
bankruptcy court, any more than the verdict in Siletz was a
repudiation of the actions of the American bankruptcy court that

oversaw the liquidation of Ross-Simmons. The bankruptcy court was
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merely performing triage on the alleged victim, not assessing blame
for how it arrived at that condition. The issues in this case were
not litigated and resolved by the Canadian court.

The primary basis for the "Order approving the sale is that the
proceeds of sale [were] sufficient to satisfy the amounts required by
creditors and preferred shareholders of Coast pursuant to the Revised
Norvik Plan...." Supp. Aff. of Stephen Ross, § 13. See also § 16
("I advised His Lordship that Coast's counsel must confirm that the
purchase price was sufficient to fully satisfy the claims of Coast's
creditors and shareholders under the Revised Norvik Plan") and § 17
("The sufficiency of the purchase price to be paid by WCL was
specifically addressed to His Lordship. WCL recognized its
obligation to pay a price sufficient to satisfy the claims of Coast's
creditors and shareholders under the Revised Norvik Plan.")

In other words, the bankruptcy court wanted to be sure it
obtained enough, from the sale of the assets, to pay the creditors
and preferred shareholders what they were entitled to receive under
the reorganization plan. The court was not asked to determine how
Coast came to be in the position it found itself, or to decide any
claims Coast might have (which were largely unknown at the time)
against Weyerhaeuser.

Nor does ;t appear that the Canadian bankruptcy court took
evidence, and otherwise attempted to determine, a fair market price
for the assets of Coast. The Canadian court did enjoin the sale to

Washington Alder, but only because Weyerhaeuser offered a higher bid
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with a higher payoff for the creditors.?

Defendant alsoc argues that Canadian regulatory agencies
approved the transfer of the timber licenses to Weyerhaeuser's
subsidiary, hence this court would be reviewing that decision. I
need not reach that argument, because those administrative approvals
have little bearing on the claims in this case.

Plaintiff did allege, as a predatory act, that Weyerhaeuser (or
its subsidiaries) "perpetrated a fraud on the British Columbia
Ministry of Forests by failing to disclose" facts that "would have
been material to the agency's consideration of the proposed license
transfer." 2nd Amended Complaint, § 22. I do not see the relevance,
for purposes of an antitrust claim, of whether Weyerhaeuser lied to
the Canadian government about its "plan to reduce the number of jobs
at plaintiff's facility and to gain leverage over the union . . . [by
shifting production] to Sedro Wooley," or a scheme to cheat the
provincial government of tax revenues through "transfer pricing," or
a plan "to export sawlogs to defendant's alder sawmills in
Washington," or even the "monopoly power that the Coast Mountain
acquisition would provide to Weyerhaeuser over the alder sawlog
resource in British Columbia . . . ." Id.

In Siletz, the allegedly fraudulent statements made to agencies
in Oregon and Washington were relevant because Weyerhaeuser was

accused of grossly exaggerating its dependence on logs from state

3 Even if the bankruptcy court had decided the price was fair, that

would not necessarily bar claims based on the fleecing of Coast prior to the
bankruptcy sale, which conduct substantially diminished its value but was
unknown to the court.
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forests to maintain control over logs it didn't even need, as part of
a scheme to keep competitors from obtaining logs they desperately
needed to operate their mills. The alleged misstatements here are
guite different, both in substance and effect.

Admittedly, the statements in par. 22 were allegedly part of a
concerted effort to perpetuate Weyerhaeuser's monopoly in the United
States. A jury might also infer that Weyerhaeuser was prepared to
lie to achieve what it wanted. But I question whether lying to the
Canadian government about the kinds of things described in par. 22 is
the sort of predatory, anti-competitive act prohibited by the anti-
trust laws.

Plaintiff also alleges that Weyerhaeuser "perpetrated a fraud
on the Canadian Competition Bureau" by furnishing false information
(or omitting material facts) to secure approval for the sale from the
agency that administers Canadian antitrust laws. 2nd Amended
Complaint, § 23. Again, I guestion how this is relevant to the
antitrust claims. In any event, the Canadian Competition Bureau is
concerned with competition in Canada, and enforcing Canadian
antitrust laws. The antitrust claims in this case concern
competition in the United States, and American antitrust laws. Any
approval by Canadian authorities has little bearing on the issues in

this case.*

‘ In Hartford Fire Ins., the Supreme Court rejected the argument that

comity considerations bar an antitrust claim if the conduct was lawful in the
other country. "The fact that conduct is lawful in the state in which it took
place will not, of itself, bar application of the United States antitrust
laws, even where the foreign state has a strong policy to permit or encourage
such conduct . . . . No conflict exists, for these purposes, where a person
subject to regulation by both states can comply with the laws of both." Id.,
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Finally, Plaintiff has abandoned its original demand for
injunctive relief and divestiture of the Canadian assets. This is

strictly an action for damages.

There is no need to abstain on the basis of international
comity. Any claims that Plaintiff has successfully stated may
properly be tried in the United States.®

Issue Three: Should the Action be Dismissed under the Doctrine of
Forum Non Conveniens?

Ordinarily, a defendant must make a strong showing of
inconvenience to warrant upsetting the plaintiff's choice of forum.
A foreign plaintiff is entitled to less deference, but "less

deference is not the same thing as no deference." Lueck v

Sundstrand Corp., 236 F.3d 1137, 1143 (9th Cir. 2001). In analyzing.
a forum non conveniens motion, the court must consider various

private and public interest factors affecting the convenience of the

forum. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241 (1981).¢

509 U.S. at 799 (quotation marks omitted) .

® In Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (9th Cir.
1976), the Circuit provided a non-exclusive list of factors to consider in a
comity analysis in an antitrust case. It is unclear whether that list is
still good law, as it predates the FTAIA (in which Congress set out its own
standard for when the Sherman Act applies). See Hartford Fire Ins., 509 U.S.
at 798 (declining to decide that question). Assuming the Timberlane factors
are still applicable, the result would be the same. The cases cited by
Defendant are easily distinguishable.

s Private factors include the "relative ease of access to sources of

proof; availability of compulsory process for attendance of unwilling, and the
cost of obtaining attendance of willing, witnesses; possibility of view of
premises, if view would be appropriate to the action; and all other practical
problems that make trial of a case easy, expeditious and inexpensive." QGulf
Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947). Public factors include "the
administrative difficulties flowing from court congestion; the 'local interest
in having localized controversies decided at home'; the interest in having the
trial of a diversity case in a forum that is at home with the law that must
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Several factors weigh heavily in favor of trial here, including
the court and counsel's familiarity with the issues, avoiding
inconsistent rulings on questions of law in the various Weyerhaeuser
cases, and the extensive discovery already completed in these four
related cases. Many documents are already in the United States.
Numerous depositions have been taken.

We have a firm trial date five months away. It is unlikely a
Canadian court could act as quickly. The parties would have to
associate new counsel, and transport numerous witnesses to Canada (if.
they could be compelled to go). Most prospective witnesses are
American, or else under the control of the parties.

As for local interest, Weyerhaeuser's conduct has allegedly
resulted in numerous Oregon sawmills closing (at least 32 mills in
Oregon and Washington combined, according to Plaintiff). It is
unlikely Weyefhaeuser will argue there is "no local interest" in this
matter when it comes time to select a jury. Plaintiff also contends
the takeover of Coast Mountain, and the fraud scheme, were mostly
directed from Defendant's Portland office.

There is nothing for the jury to view, so that is not a factor.
A true conflict of law is unlikely. 1If necessary, though, this court
is fully capable of applying Canadian law.

Weyerhaeuser accuses Plaintiff of forum shopping, but there

were valid reasons for filing in Portland. As for inconvenience, it

govern the action; the avoidance of unnecessary problems in conflict of laws,
or in the application of foreign law; and the unfairness of burdening
citizens in an unrelated forum with jury duty." Piper Aircraft, 454 U.S. at
241 n. 6 (quoting Gulf Qil, 330 U.S. at 509).
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is absurd for Weyerhaeuser to suggest it can't defend this action in
Oregon. It is already defending three related cases here.
Defendant's forum non conveniens motion is denied.

Issue Four: Are Weyerhaeuser's Canadian subsidiaries indispensable
parties?

Weyerhaeuser contends that Northwest Hardwoods, Delta, B.C.
("NWHD") , is a necessary party, because it is technically NWHD that
purchased the assets of Coast Mountain and then transferred those
assets to Weyerhaeuser Canada. The briefing is unclear, but NWHD is
either a direct subsidiary of Weyerhaeuser or a wholly-owned
subsidiary of Weyerhaeuser Canada Limited, which is in turn a wholly-
owned subsidiary of Weyerhaeuser.

Weyerhaeuser further contends that Weyerhaeuser Canada is a
necessary party because it guaranteed the purchase price and now owns
the assets of the former Coast Mountain mill. Finally, Weyerhaeuser
contends the subsidiaries cannot be joined as parties, so the entire
action must be dismissed. Weyerhaeuser, as the movihg party, has the
burden of demonstrating that dismissal is appropriate under Rule

19(b). Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir.

1990).

Claims for Fraud, Breach of Fiduciary Duty

The Canadian subsidiaries are not necessary parties with
respect to the claims for fraud and breach of fiduciary duty. It is
Weyefhaeuser itself that allegedly perpetrated the fraud, owed and
breached the fiduciary duty, and pocketed the profits. Plaintiff
also seeks damages for the diminished sales price of Coast resulting

from these torts. That is simply consequential damages, and does not
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make the eventual buyer a necessary party.

Plaintiff may also be arguing that Weyerhaeuser breached a
fiduciary duty, or committed a fraud, by buying Coast's assets
(through subsidiaries) for far less than those assets were worth,
using information that Defendant obtained in its capacity as an agent
for Coast but wrongly withheld from its principal. If that is part
of Plaintiff's theory, and I'm not clear if it is--the rationale for
the damage calculation being so fuzzy--it does not make the Canadian
subsidiaries necessary parties. It is Weyerhaeuser that allegedly
owed and breached the fiduciary duty. If FiduciaryX furnishes
confidential information to Y, knowing that Y intends to use it
improperly, FiduciaryX can be held liable in his own right. Y is not
an indispensable party.

Antitrust Claims

Rule 19 is concerned with the ability to grant effective
relief, the potential for inconsistent judgments, and with protecting
the interests of both the absent party and those already in the case.
Those concerns are not implicated here, now that Plaintiff has
abandoned its prayer for divestiture of the Canadian forest licenses
and sawmill assets. This case boils down to a claim for damages
against Weyerhaeuser. Either Weyerhaeuser is liable or it is not.

Even assuming the Canadian subsidiaries assisted Weyerhaeuser,

a plaintiff is not required to sue everyone who may be liable to it.
Weyerhaeuser is the accused monopolist, and allegedly called the
shots, with the aim of perpetuating its own monopoly. At most, the

Canadian subsidiaries allegedly drove the get-away car.
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In addition, a jury could find a principal-agent relationship
between Weyerhaeuser aﬁd its wholly-owned subsidiaries. Plaintiff
has submitted documents from which a jury might conclude that
Weyerhaeuser executives in the United States orchestrated every move,
and viewed the acquisition of Coast as being by Weyerhaeuser,‘for the
benefit of Weyerhaeuser. Even the application submitted to Canadian
officials, seeking to transfer ownership of the timber licenses to
NWHD, fails to distinguish between NWHD, Weyerhaeuser Canada, and
Weyerhaeuser.” If the subsidiaries acted as agents of Weyerhaeuser,
Plaintiff can hold the principal liable for its own acts, and those
imputed to it, without joining the agent.

Defendant relies on the "primary participant" doctrine, for the
proposition that the subsidiary is an indispensable party in "a
dispute involving both the parent and the subsidiary." This seems to
misstate the doctrine. As the name suggests, it applies only if the

subsidiary is the primary or sole actor. See, e.g., Freeman v.

Northwest Acceptance Corp., 754 F.2d 553, 559 (5th Cir. 1985) (since

conduct complained of was solely that of the defendant's wholly owned
subsidiary, it was a necessary pérty). The situation is just the
opposite here; the Canadian subsidiaries are bit players at most. In
addition, although some cases (none from this Circuit) have cited the
primary participant doctrine, the plain language of Rule 19 says

nothing of the sort.

’ For instance, the application states that transfer of the licenses to

NWHD is appropriate because "Weyerhaeuser has significant investment and
expertise in the alder business in the United States and has access to alder
in British Columbia."
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Even if the Canadian subsidiaries were necessary parties to the
antitrust claims, it would not deprive this court of jurisdiction.
The antitrust claims are federal questions, and the court would have
supplemental jurisdiction over the state law claims against
Weyerhaeuser. Consequently, requiring the Canadian subsidiaries to
be joihed would not achieve the result Weyerhaeuser seeks, which is
to transfer this action to Canada.

Issue Five: Has Plaintiff Stated a Viable Antitrust Claim?

Defendant contends the antitrust claim must be dismissed
because Coast Mountain lacks antitrust standing. Under Section 4 of
the Clayton Act, "any person who shall be injured in his business or
property by reason of anything forbidden in the antitrust laws may
sue therefor . . . and shall recover threefold the damages by him
sustained, - and the cost of suit, including a reasonable attorney's
fee." 15 U.S.C. § 15(a). By necessity, the courts have given
Section 4 a fairly narrow construction, to avoid conferring antitrust
standing on half the national economy.

"[Tlhe infinite variety of claims that may arise make it
virtually impossible to announce a black-letter rule that will

dictate the result in every case." Associated General Contractors of

California, Inc. v. California State Council of Carpenters, 459 U.S.

519, 536 (1983). Instead, the court musﬁ consider a variety of

factors "to evaluate the plaintiff's harm, the alleged wrongdoing by

the defendants, and the relationship between them." Id. at 535.
Some of those factors include the nature of the plaintiff's

alleged injury and its relationship to the antitrust violation;
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