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UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

SMITH STREET MILL, INC., a Civil No. CV 04-1049-PA

Washington corporation;

H.R. JONES VENEER, INC., an
Oregon corporation; VALLEY WOOD
PRODUCTS CO., a Washington
corporation and successor by
merger to PACIFIC HARDWOODS-SOUTH
BEND CO., a former Washington
corporation; HARDWOOD COMPONENTS,
INC., an Oregon corporation; and
MAPLE VALLEY TONE WOODS, INC., a
Washington corporation,

SECOND AMENDED COMPLAINT

By Plaintiffs

Plaintiffs,
V.

WEYERHAEUSER COMPANY,

B R A L e N

Defendant.

INTRODUCTION

1. This is an action under Section 2 of the Sherman
Act to redress monopolization of the alder and maple log markets

in the Pacific Northwest by Weyerhaeuser Company’
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JURISDICTION AND VENUE

2. This court has jurisdiction over the federal
antitrust claims in this action pursuant to 28 U.S.C. §§ 1331 and
1337. Venue in this district is proper under 28 U.S.C. § 1391, as
the defendant transacts business and maintains offices within this
district, and a substantial part of the events giving rise to
plaintiff’s cléims occurred within this district.

PARTIES

3. Plaintiff Smith Street Mill, Inc. is a family-
owned Washington corporation that has operated an alder sawmill in
Everett, Washington since the mid-1960s.

4. Plaintiff H.R. Jones Veneer, Inc. is an Oregon
‘corporation which owned and operated an alder veneer plant at
Willamina, Oregon that began operations in the éarly 1980s and
closed permanently in 2001. H.R. Jones Veneer, Inc. is a wholly-
owned subsidiary of States Industries, Inc., a manufacturer of
hardwood lumber headquartered in Eugehe, Oregon.

5. Plaintiff Valley Wood Products Co. is a Washington
corporation and successor by merger to Pacific.Hardonds—South
Bend Co. (hereafter “Pacific Hardwoods"), which owned ana operated
an alder sawmill at South Bend, Washington that began operations
in 1985 and closed permanently in 2001.

6. Plaintiff Hardwood Components, Inc. is family-owned
Oregon corporation that has owned and operated a hardwood sawmill
in Mehama, Oregon since 1983. The Jenkins family has manufactured

alder and maple lumber at the same Mehama site since 1960.
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7. Plaintiff Maple Valley Tone Woods, Inc. is a
Washington corporation that has owned and Qperatéd a small sawmill
in Port Angeles, Washington since the mid-1990s manufacturing
maple and alder lumber and value added products such as musical
instruments and fish grilling planks. |

8. Defendant Weyerhaeﬁser Company is a Washington
multi-national corporation that is one of the largest wood
products companies in the world. Weyerhaeuser owns and operates
gsix alder ménufacturing plants in Oregon and Washington through
its Northwest Hardwoods Division and operates a seventh alder
éawmill in Vancouver, British Columbia through its Canadian
subsidiary, Weyerhaeuser Canada Ltd. |

FIRST CLAIM
- (Monopolization of Alder Sawlog Market)

9. Plaintiffs reallege the allegatiéns of paragraphs 1

through 8.

Alder Sawlog Market.

10. ARed alder (alnus rubra) is a tree species that is
native to the Pacific Northwest and is the only species of alder
that grows to a sufficient size to permit commercial timber
production and lumber manufacture. Red alder grows preddminantly
in the westerh thirds of Oregon, Washington and British Columbia.

11. The market for alder sawlogs is economically
distinct and confined geographically to the Pacific Northwest.
Even within the Paqific Northwest, an area that is-comprised of
Oregon, Washington and British Columbia, the alder sawlog market

is distinct from any other sawlog market. Alder sawlogs are
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segregated from other species during harvesting in the woods and
trucked to production facilities specializing in the production of
alder lumber products.

12. All of the manufacturing facilities specializing in
the manufacture of products from alder sawlogs aré-located in the
Pacific Northwest. Bécause of the transportation costs associated
with hauling heavy logs, alder séwlogs are generally not
manufactured in a sawmill further than 100 miles from the place of
timber harvest. Alder sawlogs are susceptible to stain or
discoloration within weekS‘after hafvest. Lumber manufactured
from stained alder sawlogs sells at a substantial discount to
alder lumber without stain. Hence, significant volumes of alder
sawlogs are not transshipped long distances to other regions of
the U.S. or exported éverseas. |

13. During the last 10>years, relatively small
quantities of alder sawlogs produced in Biitish Columbia have been
imported into the United States, generally in the form of log
rafts. - Over 90% of the standing timber in British Columbia is
owned by the provincial or federal governments and referred to as
Crown timber. Since 1993, the operator of British Columbia’s only
sizeable alder sawmill in Delta, British Columbia has blocked the
export of alder sawlogs harvested from Crown lands. Between 1993
and September 2000, Coast Mountain Hardwoods owned and operated
the Delta alder sawmill and blocked alder log exports from British
Columbia. After its acquisition of the Delta assets, defendant

through its Canadian subsidiary has blocked the expoft of alder
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sawlogé froﬁ British‘Columbia’s_Crown lands from 2001 to the
present. |

14. The alder sawlog resdurce~in the Pacific Northwest
is limited. In any given year during the last five years, more
than 75% of the alder harvest in the region is a by-product of the
harvest of the conifer species that predbminate in the region.
Because alder trees are generally intermixed with conifer stands
and mogt often are a minor component of those'stands, it»is the
conifer log and.lumber markets that drive alder harvests in the
Pacific Northwest. In fact, alder ié commonly refefred to as a
“come along” species because it generally results from or comes
along with the conifer hérvest;

15. There are no substitutes for alder sawlogs in the
Pacific Northwest. If the alder resource in the region were
suddenly off limits, the hardwood industry in Oregon, Washington

and British Columbia would disappear.

Weverhaeuger’s Monopoly Power.

16. As of the fourth quarter of 1995, Weyerhaeuser
possessed monopoly power in the market for alder sawlogs,
controllihg 65% or more of the alder sawlog market. As of
December 31, 2003, Weyerhaeuser’s share of the alder sawlog market
exceeded 75%.

17. Since obtaining monopoly powér in the market for
alder séwlogs, Weyerhaeuser has possessed the power to control log
prices. With its substantial timber holdings in the Pacific
Northwest and its huge financial resources, Weyerhaeuser has the

power to set alder sawlog prices and to deprive its competitors of
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access to alder sawlogs at reasonably economic prices and has done

so since at least 1997 as alleged below.

1980-2004: Weyerhaeuser’s Willful Acquisition and
Maintenance of Monopoly Power. ‘

18. In 1980, a year'in which approximately 40 alder
sawmills operated in Oregon and Wéshington, Weyerhaeuser entered
the alder sawlog market-by acquiring Northwest Hardwoods, Inc.,
which owned and operated alder sawmills in Arlington and
Centralia, Washington.

19. 1In 1985;86, Weyerhéeuser converted one of its
softwood sawmills, located in Longview, Washington, into an alder
sawmill.

20. During the 1980s, Weyerhaeuser made substantial
capital investments in its alder sawmills at Arlington, Centralia
and Longview which dramatically increased the manufacturihg'
capacity at each of those facilities. |

21. Also during the 1980s, Weyerhaeuser aggressively
promoted the proprietary grading system for finished alder lumber
developed by Northwest Hardwoods, Inc., which greatly expanded the
number of alder lumber products in comparison to the historic
grading system. Efficient production of the 10 or more
Weyerhaeuser proprietary grades required significant economies of
scale. »

22. As Weyerhaeuser’s marketing of its proprietary
grading system gained aCceptance in the alder lumber mérket, many

smaller alder mills throughout the Pacific Northwest closed. The
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number of operating alder sawmills drepped from approximately 40
in 1980 to approximately 27 in 1990.

23. In the face of the revolutionary impact of
Weyerhaeuser’s prdprietary grading system on the market for
finished alder lumber, some of Weyerhaeuser’s.remaining
competitors attempted to replicate Weyerhaeuser’s proprietary
gfading system in their own facilities in an effort to eompete
with Weyerhaeuser.

24. In 1995, with the. intent to monopolize the alder
sawlog resource, Weyerhaeuser targeted and acquired two of its
largest competitors: Goodyear-Nelson Lumber Co. with an alder
manufacturing plant at Sedro-Woolley, Washington and Diamond
Lumber Co., with alder sawmills in Euéene and Garibaldi, Oregon
and a chipping and log merchandising facility at - Coos Bay,»Oregon.

25. With the 1995 acQuisitions of Goodyear-Nelson and
Diamond Lumber, Weyefhaeuser's'share of the market for alder
sawlogs exceeded 65%, a level of harket power generally recognized
as constituting a monopoly. |

2é. During the period of 1997-2003 and continuing to
the present, Weyerhaeuser intentionally pursuea the course of
conduct described below designed to force most of iﬁs remaining
competition in Oregon and Washington out of business. At all
material times, defendant’s objective wes to secure a dominant 85%
market'share before anticipated declines in the annual alder
harvest at some point in the first decade of the 2000s.

27. Throughout the first half of the 1990s,

Weyerhaeﬁser observed that the substantial alder resource in
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British Columbia was not a significant factor in the alder sawlog
market in Oregon or Washington, but defendant recognized the
poten;ial fdr that log resource to supply the raw material needs
of alder sawmills in Oregon and Washington.

28. From approximately mid-1993 through the third
quarter of 1999, Weyefhaeuser‘acted as the sales agent marketing
the finished alder lumber produced by Coast Mountain Hardwoods,
Inc., the only substantial alder lumber producer in British
Columbia. Throughout the course of its sales agency relationship
with Coast Mountain, Weyerhaeuser defrauded its principal by
intentionélly misrepresenting the state of the market for finished
alder lumber both in the U.S. and overseas. Defendant also
repeatedly misrepresented to Coast Mountain the actual prices
received for Coast Mountain’s finished alder lumber products.

29. Although purporting to act as Coast Mountain’s
sales agent and committing to provide technical expertise and
guality control designed to enable Coast Mountain to maximize the
value realized from its manufacture of lumber products,
Weyerhaeuser in fact(wi;hheld key techniéal assiétance'and
provided false information regarding Coast Mountain’s lumber
yields and realizations. Weyerhaeuser used a double set of
invoices to fraudulently conceal from Coast Mountain the fact that
Weyerhaeuser was actually selling its principal’s lumber at prices
that yielded to Weyerhaeuser a profit per transaction that was two
to three times or more the five percent commission that Coast

Mountain believed it was being charged.
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30. WeYerhaéusér deliberately manipulated Coast
Mountain’s management with false information and deprived the
company of sales revenues of well in excess of $2 million during
the period of 1993-1999. During this samé time frame,
Weyerhaeusef gained access to plaintiff’s financial-records by
periodically expressing interest in purchasing Coast Mountain and
then requesting access to those records és part of a due diligence
process. This occurred in at least 1995, 1597 and 1999.. In 2000,
only after its competitors sought to purchase Coast Mountain,
Weyerhaeuser outbid that competition and acquired Coést Mountain
in September 2000. As‘part of the deal, Weyerhaeuser acquired
Coast Mountain’s five alder-specific forest licenses in British
Columbia, the only forest licenses of that kind which gave
Wéyerhaeuser control of most of the alder harvest on Crown lands
at low costs relative to the log prices prevailing in Oregon and
Washington. With this acquisition, Weyerhaeuser’s share of the
market for alder sawlogs in the Pacific Northwest exceeded 75%.

Weyverhaeuser’s Predatory and Exclusionary Acts and

Practices to Acquire and Maintain Its Monopoly in the
Alder Sawlog Market.

31. Dufing'the 1ést two decades, Weyerhaeuser, through
its Northwest Hardwoods Division, has pursued a course of conduct
calculated to acquire and maintain monopoly power in the market
for alder sawlogs. This course of conduct has included the
predatory or exclusionary practices described below:

a. Systematic acquisition of competitors to obtain
and/or maintain a dominant presence in the alder
sawlog market in Oregon, Washington and British
Columbia. .
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b. Continually increasing capacity at its alder
‘sawmills in the Pacific Northwest, which increased
Weyerhaeuser’s consumption of alder sawlogs and its
share of the sawlog market.

c. Entry into exclusive alder sawlog purchasing
agreements with major industrial forest landowners
in Oregon and Washington.

d. Entry into exclusive log trading arrangements under
which Weyerhaeuser trades. certain grades and
species of softwood logs to another large
industrial forest landowner in Oregon or Washington
and receives, in addition to a trade of other
softwood logs, a commitment on the part of the

- other industrial forest landowner to supply its
alder sawlogs to Weyerhaeuser -alder mills.

e. Using its dominant position in the softwood sawlog
export market in Oregon and Washington to coerce
suppliers of softwood export grade sawlogs into
providing that supplier’s alder sawlogs on an
exclusive basis to Northwest Hardwoods.

£. Requiring the purchasers of parcels of Weyerhaeuser
-industrial forest land to sign contracts requiring
the delivery of alder sawlogs harvested from that
forest land to Weyerhaeuser alder mills.

g. Using its dominant position in the alder sawlog
market in Oregon and Washington to drive up the
prices for alder sawlogs to levels that severely
reduced or eliminated the profit margins of
Weyerhaeuser’s ‘alder sawmill competition.

' Defendant surreptitiously secured financial data
regarding its competitors’ financial performance
and profit margins and calculated the precise
amount by which alder log costs would have to
increase in order to push particular competitors
into a position where the competitor was losing
money . ‘

h. Stockpiling large quantities of alder sawlogs in an
effort to deprive competitors of raw materials even
though this stockpiling resulted in substantial log
degradation and stain which significantly reduced
the value of finished lumber products produced from
stained logs. '

i. Stockpiling large quantities of finished alder
lumber in an effort to depress the prices for alder
lumber products at a time when Weyerhaeuser was
driving the prices for alder sawlogs to
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unprecedented levels, thus executing a predatory
“price squeeze” on its alder sawmill competition.

j. Utilizing a variety of exclusionary distribution
strategies in the finished alder lumber market,
including threatening customers with the loss of
certain preferred grades of finished alder lumber
if the customer failed to place regular quarterly
orders. for a broad range of defendant’s alder
lumber products and constantly manipulating the
specifications for its so-called proprietary alder
lumber grading system to the detriment of both its
competitors and the ultimate consumer.

k. Utilizing the practice of communicating to sawlog
suppliers in Oregon and Washington that
Weyerhaeuser was prepared to exceed the log prices
of its competition without regard to any ceiling
price and/or insisting on the opportunity to have a
“last look” and make the last bid.

1. In 1997, threatening Grant Wheeler, president of
Westwood Industries, then a substantial Northwest
Hardwoods’ customer, with the termination of that
customer relationship in the event Westwood
Industries proceeded with plans to build an alder
sawmill near Coos Bay, Oregon.

m. Developing and implementing a proprietary log
grading system unique to Weyerhaeuser with
significant elements of subjectivity and
opportunity for manipulation.

n. Acquiring MacMillan Bloedel, Canada’s largest
forest products company in 1999 along with that
company’s substantial alder resources in British
Columbia pursuant to Provincial forest licenses or-
on private forest land owned by MacMillan Bloedel.

o. Successfully pursuing a hostile takeover of
Willamette Industries, which added 600,000 acres of
forest land including a significant standing alder
component in western Oregon to Weyerhaeuser'’s
ownership. ¢

pP. Deviating from its standard practice of
transferring alder sawlogs harvested from
Weyerhaeuser timberlands to defendant’s alder
sawmills at market value and instead providing
large volumes of alder sawlogs at below market
value to defendant’s Longview mill to subsidize its
effort throughout the second half of the 1990s to
drive its competitors in southwest Washington and
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